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EXECUTIVE SUMMARY

This document presents a draft framework of the legislative action required for the implementation of recycling in South Africa. This framework is based on the requirements of the National Waste Management Strategy (NWMS), and the associated Action Plan for Waste Minimisation and Recycling. The proposed legislative framework also builds on the information contained in the Background Document of Post Consumer Recycling in South Africa and Internationally, the Framework for Sustainable Post Consumer Recycling in South Africa, the accompanying Review of Current Legislation, and the proposals contained in the NWMS Implementing Instruments Project Plan, and should be read in conjunction with these documents. 

The suggestions contained in this report form part of a continuing consultative process relating to waste management in South Africa, and will need to be considered in the light of developments with the current legislative reform process being managed by the Department of Environmental Affairs & Tourism (DEAT). Most of the suggestions contained in this report are contingent upon developments within the law reform process and must be seen in this light.  

An important element of the Action Plan for Waste Minimisation and Recycling is the promulgation of legislation at national, provincial and local government level. This requires specific provision for recycling within the anticipated “Integrated Pollution and Waste Management (IP&WM) Act”, the possible development of interim regulations in terms of the Environment Conservation Act and/or the National Environmental Management Act, as well as provision for recycling within relevant provincial and local government legislation.

The framework document identifies the following issues for consideration:
· Specific provision for recycling should be made within national framework legislation pertaining to integrated pollution and waste management, with provincial legislation and local government by-laws providing further substance and detail.

· At a general level the following priority issues need to be provided for within the legal framework to promote recycling: 

· A review of recycling initiatives and related policy measures that have been implemented in South Africa and internationally, with an assessment of the reasons for the relative success and/or failure of these initiatives;

· Procedures for setting and periodically reviewing appropriate recycling targets for defined waste streams;

· Requiring local and provincial governments to include recycling within integrated waste management plans;

· Requiring particular industrial sectoral organisations to develop recycling business plans for meeting government’s recycling targets;

· Promulgating regulations requiring recycling considerations to be included within government procurement practices;

· Ensuring provision for recycling issues within requirements relating to the development of the Waste Information System;

· Ensuring appropriate allocation of responsibilities for recycling;

· In this regard, specific provision for recycling should be made in the IP&WM Act, inter alia for:

· The adoption of policy and guiding principles reflecting the importance of the waste management hierarchy;

· Procedures for setting and periodically reviewing appropriate recycling targets for defined waste streams;

· Requiring local and provincial governments to include recycling within integrated waste management plans;

· Requiring particular industrial sectoral organisations to develop recycling business plans for meeting government’s recycling targets;

· Promulgating regulations requiring recycling considerations to be included within government procurement practices;

· Ensuring an appropriate definition of waste;

· Providing for the required institutional arrangements for recycling;

· Ensuring that the Waste Information System provides appropriate baseline data to identify priority targets for recycling, and to monitor progress in achieving these targets;

· Empowering the Minister to promulgate required regulations relating to recycling, including possible future regulations relating for example to:

· Defining recycling requirements for particular waste streams;

· Requirements relating to extended producer responsibility;

· The introduction of product labelling;

· Requiring reductions in excess packaging;

· Specifying minimum mandatory recycled content;

· Mandating the use of certain packaging types;

· Provide for the establishment of possible funding mechanisms to assist in the development and implementation of recycling initiatives.

· Pending enactment of the anticipated “Integrated Pollution and Waste Management (IP&WM) Act”, and in parallel with the development of this Act, regulations relating to recycling may be promulgated in terms of the Environment Conservation Act and/or the National Environmental Management Act.  The need for interim regulations, and the possible choice of Act for these regulations, is dependent upon the timing and related developments within the Environmental Law Reform Programme, and in particular on the anticipated relationship between NEMA and the IP&WM Act

· It will be necessary to address the issue of possible duplication and/or conflict with any existing legislation that may have an impact on recycling issues.
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1. INTRODUCTION 

This document presents a draft framework of the legislative action required for the implementation of recycling in South Africa. This framework is based on the requirements of the National Waste Management Strategy (NWMS), and the associated Action Plan for Waste Minimisation and Recycling. The proposed legislative framework also builds on the information contained in the Background Document of Post Consumer Recycling in South Africa and Internationally, the Framework for Sustainable Post Consumer Recycling in South Africa, the accompanying Review of Current Legislation, and the proposals contained in the NWMS Implementing Instruments Project Plan, and should be read in conjunction with these documents. 

The suggestions contained in this report form part of a continuing consultative process relating to waste management in South Africa, and will need to be considered in the light of developments with the current legislative reform process being managed by the Department of Environmental Affairs & Tourism (DEAT). Most of the suggestions contained in this report are contingent upon developments within the law reform process and must be seen in this light.  

1.1 Background to the Legislative Framework for Recycling

In January 2000, DEAT, through its Directorate Environmental Quality and Protection, launched a number of projects to fast track the implementation of the National Waste Management Strategy (NWMS).  This process is known as Phase 1 of the DEAT NWMS Implementation Programme.  These projects cover the following areas:

· Integrated waste management planning;

· Waste information system;

· Waste collection services for high density unserviced areas;

· Waste recycling;

· Safe management of health care wastes.

The overall aim of Phase 1 of the Implementation Programme is to produce Starter Documents for the above five high priority activity areas.  Once these documents have been compiled by the end of March 2000, DEAT intends to take the process forward and consult wider with stakeholders as part of the NWMS Implementation programme.  

As part of Phase 1 of the Implementation Programme, the following documents relating to recycling were completed: 

· Background Document of Post Consumer Recycling in South Africa and Internationally:  reviewing the current status of recycling policies and practices in South Africa and in various developed and developing countries; 

· Framework for Sustainable Post Consumer Recycling in South Africa: providing a structured framework for the introduction of recycling in South Africa;

· IWMP in South Africa - Review of Current Legislation:  although this document was developed with reference to integrated waste management planning, its review of South African policy and legislation on waste is relevant to recycling. 

Based on these documents and the requirements of the NWMS, this document identifies the key legislative actions required for promoting recycling in South Africa.

2. Legislative Framework for Recycling:  Basic Considerations

This section outlines the following key issues for consideration in the development of a legislative framework for recycling in South Africa: 

· An overview of the role of legislative intervention in promoting recycling;

· The current nature of government intervention for recycling in South Africa;

· The role of the DEAT Environmental Law Reform Programme.

2.1 Legislative Intervention for Recycling 

As outlined in the accompanying reports on recycling, a key goal of government intervention is to facilitate the potential for markets to promote and administer recycling initiatives, rather than to dictate economically unrealistic recycling levels.  Government intervention may for example assist by removing existing obstacles to achieving efficient recycling levels.  Furthermore, government intervention may be required to achieve levels of recycling beyond what the market on its own would achieve, as a means of attaining environmental or social goals.  This section outlines the possible options for legislative intervention for recycling by first reviewing the international experience and then examining the South African context.  

2.1.1 International Review of Recycling: Summary of Legislative Measures

The Background Document of Post Consumer Recycling in South Africa includes a brief review of recycling policies and practices in a number of developed and developing countries.  Based on this review, following is a summary of the different legislative measures that have been used in the different countries:

· Most of the examined countries makes formal statutory provision for recycling. This includes provision for recycling within national environmental and/or waste policy frameworks, within waste management planning activities, as well as through the implementation of specific regulatory measures regarding particular products and/or waste streams. In some instances, such as Germany and the Netherlands, a specific “framework law” on recycling and/or packaging waste has been implemented, empowering the government to implement various regulations to promote recycling.  

· Statutory provision for recycling has included for example the following: 

· Setting legally required recycling targets for particular waste streams;

· Imposing landfill bans and/or recycling requirements for particular waste streams and/or products;

· Requiring local governments to provide for separate waste collection and recycling systems within their waste management plans;

· Obliging households, companies and/or waste collectors to separate waste;

· Introducing mandatory product take-back requirements;

· Mandating product labelling schemes to indicate recyclable and/or recycled content;

· Imposing bans on the use of one-way packaging types;

· Specifying minimum mandatory recycled content;

· Mandating the use of certain packaging types, such as the use of reusable containers for particular beverages;

· Regulations recognising and facilitating the use of co-regulatory policy instruments such as negotiated environmental agreements;

· Introducing government procurement requirements at national, provincial and/or local level.

· An important feature of many of the recycling programmes within the US and member states of the EU, is the setting of targets for preferred levels of recycling of particular waste streams. The objective of these targets should be to achieve the “socially optimum” level of recycling. To ensure this, targets should be based on reliable background data relating for example to the market conditions for recycled products and raw materials, and including full consideration for the environmental impacts throughout the life-cycle of the recycling chain for the particular waste stream.  The targets should be measurable, realistic yet challenging, and developed with effective participation of stakeholders. 

· There is increasing use within these programmes of economic instruments that are aimed at providing incentives for recycling, recovering the full social costs of waste disposal, and/or providing funds to initiate recycling, These instruments include:

· Waste taxes (such as landfill taxes) aimed at promoting a shift up the waste management hierarchy;

· Taxes on certain forms of packaging or products (such as batteries) with the aim of reducing their use and/or recovering the full costs associated with their disposal;

· Deposit refund schemes, particularly for beverage containers;

· “Pay-as-you-throw” schemes charging households for the collection of domestic waste based on the volume of waste discarded;

· Provision of government grants and subsidies, for example for infrastructure, transportation, and/or recyclable materials, to assist in initial stimulation of markets for recycled products.

· Governments are increasingly recognising, and providing for, the use of co-regulatory instruments including:

· Negotiated environmental agreements (or industry covenants) in terms of which industry sectors or individual firms enter into an agreement with national, provincial, and/or local government departments with formal commitments relating to recycling within particular processes and/or of products; 

· Public voluntary programmes, including eco-labelling schemes, in terms of which government provides technical, financial and/or marketing incentives for waste generators to participate in recycling initiatives; 

· Unilateral industry programmes, in terms of which industry sectoral organisations, with government recognition, provide incentives for industry members or individual waste generators to undertake recycling;

· In addition to the integrated application of these various policy instruments, there is an increasing trend towards the adoption of new product-based policies aimed at promoting more environmentally effective management of products throughout their entire life cycle, including where appropriate increasing the potential for recycling throughout the product chain, through initiatives such as “design-for-disassembly” and “design-for-recycling.”

· Related to this last trend, provision is increasingly being made for the recycling of a larger number of product types, including for example motor vehicles, electronic products and “white goods.”   

2.1.2 Existing Legal Provisions in South Africa Relating to Recycling

This section provides a brief overview of key legislation that has a direct bearing on recycling in South Africa. A more comprehensive legislative review of waste management issues in South Africa is provided in a separate report (Integrated Waste Management Planning: Review of Current Legislation) that was undertaken within the scope of this project.  An important objective of legislative reform for recycling in South Africa will be to ensure that there is effective rationalisation and co-ordination of legislation impacting on recycling. 

As indicated in the accompanying legal report, existing legislation regulating waste management in South Africa is characterised by fragmentation and duplication of functions, at national, provincial and local levels of governments, as well as between government departments. There is a diverse range of national and provincial statutes and regulations, as well as local ordinances and by-laws, which either deal directly with, or else impinge upon, waste management. Similarly, there are many statutes, regulations and by-laws that may have an impact (positive or negative) on recycling activities, without necessarily having an exclusive focus on environmental or waste issues. These include for example provincial and local by-laws that may affect the siting, operation and use of facilities involved in recycling, as well as statutes that have a bearing on the costs of products, processes and services associated with recycling. Rather than seeking to identify all such items of legislation, this section focuses only on national statutes that have a direct bearing on recycling.  

At a national level, the principal items of legislation, which have a direct bearing on recycling, are the National Environmental Management Act 107 of 1998 (NEMA), and the Environment Conservation Act 73 of 1989 (ECA).  

NEMA was enacted to provide for, amongst other priorities, co-operative environmental governance by establishing principles for environmental decision-making, as well as new institutional structures and procedures for co-ordinating environmental functions exercised by organs of state. Section 2 of NEMA sets out the environmental management principles that apply throughout South Africa to the actions of all organs of state (including local and municipal government) that may significantly affect the environment.  These principles serve inter alia as guidelines as reference to which any organ of state must exercise any function when taking any decision in terms of NEMA.  One of these principles requires that development must be socially, environmentally and economically sustainable (section 2(3)).  In terms of section 2(4)(a)(iv), sustainable development requires that “waste is avoided, or where it cannot be altogether avoided, minimised and reused or recycled where possible and otherwise disposed of in a responsible manner.”  

In terms of section 28(1) of NEMA every person who causes, has caused or may cause significant pollution or degradation of the environment must take reasonable measures to prevent such pollution or degradation from occurring, continuing or recurring.  The potential for using environmental co-operation agreements is recognised in terms of section 35(1) which provides for the Minister of Environmental Affairs and Tourism, as well as MECs and municipalities, to enter into environmental management co-operation agreements with any person or community for the purpose of compliance with the principles laid down in the Act.  Section 35 also lays down certain requirements relating to the conclusion of such agreements, while section 45 enables the Minister to make regulations on certain defined issues pertaining to such agreements. Section 46 of NEMA enables the Minister to make model bylaws aimed at establishing measures for the management of environmental impacts of any development within the jurisdiction of a municipality, which may be adopted by a municipality as municipal bylaws.

The Environment Conservation Act, which provides for the effective protection and controlled utilisation of the environment, has a number of provisions relating to littering (section 19 and 24A), waste management (sections 20 and 24) that are still in effect and that may have a bearing on recycling matters. These are examined in more detail in the accompanying report. Evidently, as identified above, there are various local government regulations that may impact on the range of activities associated with recycling.  For example, in terms of Section 101 of the Local Government Ordinance 1939, in Johannesburg the Council has adopted a by-law in terms of which the Council shall provide a service for the collection and removal of business and domestic refuse from premises at the tariff charge. The by-laws provide for the delivery of bins or containers; the placing of bins, bin liners and the use and care of bins and containers; and include the requirement in certain instances for the occupier of premises on which business or domestic refuse is generated to compact such refuse put it into an approved container or wrapper. 

An assessment of key considerations that need to be provided for within the environmental law reform process, as a means of promoting sustainable recycling practices in South Africa, is provided in this document.
2.1.3 Role of Government Bodies in Promotion of Recycling

Following is a description of the general role of the different governmental bodies that are either currently involved in and/or have a future responsibility in promoting the adoption of effective recycling strategies in SA.  Further detail on the division of environmental responsibilities between the different spheres of government is provided in the separate report on Integrated Waste Management Planning: Review of Current Legislation.  A key goal of any legislative intervention for recycling should be to ensure a clear definition and formal allocation of responsibilities for recycling.

· DEAT – Lead Agent: will have overall responsibility for implementing the Waste Minimisation and Recycling Action Plan.

· DWAF: as the NWMS partner with DEAT, will be involved in implementing many of the specific activities. 

· Department of Minerals and Energy (DME): will be involved initiatives relating to minimisation and recycling of mining, coal combustion and radioactive wastes. In addition, the DME will be involved in the possible integration of policy initiatives on energy efficiency measures with the NWMS initiatives, as part of the development of a broader national strategy for cleaner production. 

· Department of Health (DoH): will be involved in initiatives (including for example demonstration projects) aimed at minimising the generation of certain medical wastes.

· Department of Trade and Industry (DTI): will participate in an inter-departmental working team, to investigate the feasibility of introducing economic instruments to promote waste minimisation and recycling and will assist in identifying any existing counteracting incentives. The DTI will also participate in the development and implementation of certain demonstration projects; and may serve as a source of possible funding for co-operative waste minimisation initiatives. In addition, the DTI will have an important role to play in technology transfer initiatives, and will be involved in investigating the desirability of a National Waste Minimisation and Recycling Centre.

· Department of Transport: may be involved in ensuring that statutory controls relating to the transportation of certain industrial wastes do not hinder legitimate efforts to divert material from the waste streams for recovery and re-use.

· Department of Finance: will participate in the investigation into appropriate funding mechanisms and financing for Waste Minimisation and Recycling, and will make the final decision regarding the possible introduction of economic instruments to promote waste minimisation and recycling.

· Provincial Environmental Departments: will be responsible for integrated waste management planning including waste minimisation and recycling; will play a role in the promotion and implementation of a number of the action plan initiatives; and may be involved in the government waste minimisation demonstration project. 

· Local Governments: will be responsible for general waste management planning including waste minimisation and recycling; have a key role to play in establishing structures at local level to promote increased recycling, including, for example, providing recycling centres and promoting partnerships with local entrepreneurs and small scale recyclers; will be involved in the promotion of initiatives such as waste minimisation clubs, and will be active in the collection of data required for the regional waste information system.  A possible area of conflict between the activities of local government and implementation of cleaner production initiatives relates to the cross-subsidisation of local government activities through the use of disposal charges; in many instances these charges are used as principal sources of revenue which may conflict with the desire to achieve a change in behaviour towards waste minimisation. Note also the possible role of the South African Local Governments Association (SALGA), which represents local government interests in forums and plays an important role in councillor training. SALGA can assist with the implementation of capacity building programmes for local government in Recycling. 

2.2 The DEAT Environmental Law Reform Programme

The Department of Environmental Affairs & Tourism has embarked on a Law Reform Programme an important result of which will be the development of legislation that will integrate most of the existing environmental laws relating to pollution and waste management, as well as giving effect to the provisions of the NWMS. 

For the purposes of this Legislative Framework Document, it is assumed that a key result of the this law reform programme will be the development of a framework act called the “Integrated Pollution and Waste Management (IP&WM) Act.” (The final name of the integrating Act, as well as clarity on the full scope and nature of the legislation arising from the NWMS and related environmental initiatives, will be determined during the Environmental Law Reform Process).

To ensure timely implementation of key aspects of the NWMS it is anticipated that certain regulations will need to be drawn up in conjunction with the drafting of the IP&WM Act. Although it was agreed during development of the NWMS that as far as possible all new legislation arising from the NWMS would form part of the integrated law reform process, it was nevertheless subsequently agreed that, due to the anticipated delays in completing the Law Reform Process, in some instances it will be preferable to develop certain regulations in the context of existing laws (such as the Environment Conservation Act or the National Environmental Management Act). 

In light of the importance attached to integrated waste management planning, and the potential influence that planning initiatives will have on the development of other waste management activities, there is an agreed need for regulations on IWMP to be developed as soon as possible. It is thus anticipated that the development of these regulations will be undertaken in parallel with the development of the IP&WM Act, either by a separate Regulations Working Group (as described in section 3.5.1 of the NWMS Action Plan for Waste Minimisation and Recycling), or as part of the responsibilities of the main legal drafting team.  (The final decision on the division of responsibilities for developing these regulations, will be taken as part of the process of finalising the business plan and Terms of Reference for the Law Reform Programme). 

The development of these regulations under existing legislation will be undertaken in such a manner that they may easily be incorporated within the framework IP&WM Act, with the aim of minimising further legislative and administrative fragmentation. In addition to ensuring integration of new regulations, provision will also need to be made for the amendment and/or repeal of existing legislation impacting on waste management.

2.2.1 Recycling Legislation & the Constitution: A Role For National Legislation?

Chapter 3 of the Constitution of the Republic of South Africa (Act 108 of 1996) establishes a hierarchy of legislative and executive powers at the national, provincial and local government levels, depending on the stipulated legislative functional areas contained in Schedule 4 and 5 to the Constitution.  In terms of these provisions, the environment and pollution control are deemed functional areas of concurrent national and provincial legislative competence, while issues such as refuse removal, refuse dumps, solid waste disposal and municipal planning, fall predominantly within the sphere of local government. (A more detailed description of the functional areas, and their implications for waste management, is provided in Annex C of the NWMS Implementing Instruments Project Plan, as well as in the Review of Current Legislation).   

National legislation takes precedence over provincial and local legislation in those instances when the national legislation deals with a matter that, to be dealt with effectively, requires uniformity across the nation, and where the national legislation provides that uniformity by establishing norms and standards or frameworks, or where such national legislation is necessary inter alia for the protection of the environment.  

In terms of the recycling programme, while the important role of provincial and local government legislation in promoting recycling initiatives is recognised, it is nevertheless recommended that formal provision be made for recycling at a national level within the proposed framework legislation on integrated pollution and waste management.  In assessing the economic viability of recycling, and in determining the impact of social and environmental goals in setting recycling targets, it will be necessary in most instances, to assess the implications across the boundaries of local and provincial government. Furthermore, recycling considerations should be explicitly provided for within integrated waste management plans, should have an impact on the nature of information collected as part of the Waste Information System, and may influence the nature of economic instruments that are developed for waste management purpose.  For these reasons, it is recommended that recycling considerations be included within the national framework IP&WM Act.   

2.2.2 Interim Regulations for Recycling: Using ECA or NEMA as an Interim Measure

Pending the enactment of the IP&WM Act, and should it be decided that interim regulations are required, then there are two main statutory alternatives in terms of which the interim regulations for recycling may be promulgated: the Environment Conservation Act (ECA); and the National Environmental Management Act (NEMA). Discussion on the merits of each option is presented in the Legal Framework Document for Integrated Planning and Waste Management.
The extent to which interim regulations will be required, and the decision as to whether to use ECA and/or NEMA as the basis for these regulations, depends on specific outcomes and decisions within the Law Reform Programme (LRP), and in particular on the envisaged long-term role and structure of NEMA. As the nature of these decisions, and the eventual timing of the LRP, cannot be anticipated by the authors of this report, a preference on this issues is not expressed here. This report has thus chosen to present a broad outline of the required legal actions with the aim of providing guidance to those involved in implementing the Law Reform Programme. Particular focus is given to the proposed content of the anticipated IP&WM Act (as described in section 3.3). 

2.2.3 Supporting Provincial and Local Government Legislation

It is important that any regulations at national level are supported by legislation at provincial level, as well as through by-laws at local government level.  In particular, it is important that provisions for recycling that are included in integrated waste management plans, are for example integrated with the obligations relating to Integrated Development Plans and Land Development Objectives. To the extent that detailed by-laws are required at local government level, the Model Environmental Management By-laws provisions of Section 46 of NEMA may be of use. Further details on some of the relevant provincial and local government regulations are provided in the accompanying Review of Current Legislation. 

3. 
Draft Legislative Framework for Recycling in South Africa

This section provides a basic framework of the legal requirements for implementation of recycling in South Africa. These requirements are based on the anticipated actions relating to recycling that are outlined in the National Waste Management Strategy, the associated Action Plan for Waste Minimisation and Recycling, and in the Framework for Sustainable Post Consumer Recycling in South Africa.
3.1 The NWMS and Action Plan: Anticipated Deliverables for Recycling

The principal goal of the legislative framework for recycling should be to ensure effective implementation of the short-term objectives and anticipated deliverables that are described in the National Waste Management Strategy, and the Action Plan for Waste Minimisation and Recycling.  In terms of the Action Plan, the following general outputs (relating specifically to recycling) are envisaged by 2004:

· The introduction and enforcement of appropriate regulatory instruments that provide for the identification and reduction/elimination of priority waste streams, and that promote the more widespread adoption of recycling practices by DEAT by the end of 2002. Specific outputs include:

· Defining priority waste streams and targets for recycling; 

· Identifying and removing barriers for recycling in existing legislation; 

· Examining the feasibility of introducing product-based regulations as a means of promoting recycling.

· The development and implementation of appropriate economic instruments and other financial incentives based on the results of a study to be undertaken by DEAT with the participation of the Departments of Finance and of Trade and Industry by the end of 2001. Specific outputs include: 

· The introduction of economic instruments and incentives to promote recycling, including for example the possible introduction of levies on specific products or materials with high environmental impact; 

· The implementation of deposit-return schemes for certain refillable or recyclable containers.

· The adoption of measures by DEAT, in close co-operation with the private sector, aimed at facilitating and co-ordinating the widespread implementation of existing successful recycling initiatives . Specific outputs include:

· Facilitating the exchange of information between provincial/local governments and industries with the aim for example of encouraging the more widespread implementation of recycling initiatives; 

· Identifying all successful existing recycling initiatives and implementing measures to ensure the ongoing success and viability of such initiatives; 

· Holding discussions with the mining and power generation industry regarding the investigation, promotion and extension of recycling of wastes generated by these industries.

· The development and implementation of a programme for the dissemination of information regarding techniques, opportunities and benefits associated with recycling by DEAT by the end of 2001. Specific outputs include:

· The possible establishment of Waste Minimisation and Recycling Centres; 

· The implementation of demonstration projects; 

· The promotion of information and awareness campaigns about recycling, in collaboration with local government; 

· Amending educational curricula to reflect cleaner production and recycling approaches.

3.2 Legal Implications of the Recycling Action Plan

There are a number of legal implications associated with implementing the above described initiatives of the NWMS Action Plan on Waste Minimisation and Recycling.  These include in particular:  

· Introducing procedures for setting and periodically reviewing recycling targets for those waste streams where there is the potential for economically viable and environmentally beneficial levels of recycling beyond existing market-driven levels; these targets will be set in consultation with a Recycling Forum comprising representatives of relevant stakeholders; the targets may include:

· Defined levels for the recycling of various waste streams;

· Final and milestone timeframes for meeting these targets;

· Targets for reducing the quantity of domestic waste disposed at landfill sites by local government.  

· Requiring local and provincial governments to address recycling issues within their integrated waste management plans, and requiring industrial sectoral organisations to develop recycling business plans to meeting recycling targets.  

· Providing for the establishment of a Waste Information System (WIS) as a central database for tracking waste throughout its life cycle; this should be designed inter alia to:

· provide information for identifying priority waste streams for recycling;

· assist in setting appropriate recycling targets;

· monitor trends in levels of recycling ;

· register recycling initiatives, using defined registration criteria;

Provisions relating to accessing information from the private sector should be in accordance with the Promotion of Access to Information Act No. 2 of 2000. 

· Providing for the introduction of economic instruments as incentives for recycling or to provide funding to implement recycling initiatives.  These could include for example: subsidies for collection or transportation of materials; raw material charges; tax exemption for recyclers purchasing new equipment; provision of low interest loans for purchase of recycling equipment; landfill charges; and deposit-refund schemes.

· Promulgating regulations/guidelines requiring recycling considerations to be included within government procurement practices;

· Facilitating adoption of environmental management co-operation agreements relating to recycling, by promulgating regulations in terms of sections 35 and 45 of NEMA (including in particular regulations on public participation);

· Introducing legislation on extended producer responsibility and product take-back; the feasibility of such legislation will first be investigated in consultation with stakeholders, and will only be introduced if appropriate;
· Government should recognise and support the current initiatives for recycling and, in consultation with stakeholders identify and seek to remove existing legislative barriers to the sustainability of these initiatives. These may include for example provincial and local by-laws that affect the siting, operation and use of facilities involved in recycling, as well as statutes that have a bearing on the costs of products, processes and services associated with recycling. Mechanisms should then be developed to promote recycling and where possible remove any impediments to its sustainability.  
· Other possible areas which may require legislative intervention and for which enabling provisions should be made within the IP&WM Act:

· Introducing regulations relating to the possible labelling of products according to the recycled content, recyclability or toxicity of contents and packaging, subject to further investigation of the viability of such labelling schemes in the South African context;

· Introducing regulations requiring the reduction of excess packaging.

3.3 Providing for Recycling Within the IP&WM Act

This section identifies a set of key issues relating to recycling that should be specifically provided for within the IP&WM Act. These provisions have been developed with the specific aim of meeting the requirements of the NWMS Action Plan for Waste Minimisation and Recycling.  A more comprehensive assessment of the legislative implications of the NWMS as a whole, is provided in Annexure B of the NWMS Implementing Instruments Project Plan. 

· At a general level, one of the functions of the IP&WM Act will be to provide for the publication of policy and guiding principles. With the aim of promoting the principles of integrated waste management planning, formal provision should be made within the IP&WM Act for:

· Implementation of the waste management hierarchy

· Presumption in favour of cleaner production and cleaner technology

· The polluter pays principle

· The right of access to information

· Consultation requirements relating to waste management

· The legal definition of waste will need to be amended to ensure that the objectives of recycling may be fully realised.  The revised definition should: 

· Introduce a system for the categorisation of waste, in terms of its source: (i.e. domestic, commercial or industrial), as well as whether it is general or hazardous waste; general waste will be sub-divided into paper, metals, glass, plastic, organic and inert materials, while hazardous waste will be categorised according to the nine classes and four hazardous ratings as described in the DWAF Minimum Requirements documents.

· Provide for the identification of priority pollutants and waste streams, with the aim of prescribing targets for the minimisation and/or elimination of particular waste streams.

To achieve this re-definition of waste, it may be necessary to incorporate or cross reference definitions from other items of legislation, such as for example the National Water Act, the Water Services Act, and the Nuclear Energy Act. 

· The institutional arrangements for effective implementation of recycling will need to be specified.  These should provide the basis for allocating responsibilities (horizontally amongst national departments, and vertically between the three levels of government) relating to the development and implementation of recycling plans. Details on the proposed division of responsibilities are provided in section 2.1.3

· Making provision for waste minimisation and recycling; this includes:  

· Providing for the identification of priority pollutants and waste streams as part of a formal process of stakeholder consultation;

· Setting and periodically reviewing legislated waste minimisation targets

· Providing for the phasing out and/or prohibition of the creation, use or transfer of certain priority pollutants and waste streams 

· The requirement for waste minimisation and recycling considerations to be included in government procurement practices;

· The labelling of products according to the recycled content, recyclability or toxicity of contents and packaging

· Providing for the possible introduction of integrated product-based legislation  

· Requiring the reduction of certain defined excess packaging types 

· A key requirement for the effective development of a recycling programme, and in particular for setting any targets for recycling, is having access to relevant baseline information. An important complementary legislative provision relates to the establishment of a Waste Information System (WIS).  In this regard, provision should be made within the IP&WM act for the following issues:

· Describing the legal mandates, functions and duties of each level of government regarding the administration of the WIS; data suppliers will be required to submit information to local authorities; this information will then be channelled to the provincial environmental departments and on to DEAT.

· Defining the form and frequency of reporting to the WIS, with details of the means for classifying waste; 

· Providing for the registration of prescribed activities relating to:

· Waste generators

· Waste transporters

· Waste recyclers

· Waste treatment and destruction operators

· Waste disposal operators

· Defining the nature of the waste-specific information that must be reported, including in particular 

· Classes and quantities of waste generated or recycled

· Method of treatment, destruction and disposal

· Characteristics

· Proof of safe destruction or disposal the mass/volume of waste that is generated, transported and disposed 

· Information required by the Basel Convention

· The identification of the waste generation process (one of the aims being to assist in the promotion of cleaner production practices)

· Providing for reporting, modelling, and the administration of fines

· Providing for appropriate funding mechanisms for the operation, maintenance and future up-grading of the WIS

· Including general enforcement provisions regarding 

· Registration, updating, and reporting of data, 

· Resubmission of lost data, 

· Keeping of computer backups

· Prohibition of wilfully submitting wrongful data

· Enabling government to inspect and audit the waste-related records of information suppliers to the WIS.  

· Ensuring that waste-related records are maintained by the information suppliers to the WIS

· Providing for public access to information held within the WIS while also allowing the CEO of a reporting entity to have an opportunity, within specified time limits, to provide an interpretation of requested entity specific information before public release.

· Providing for Government to design and fund the WIS

· Ensuring that waste reporters receive feedback on the data that they submit

· Providing for reservation on requested information by entities for trade secret reasons; the duty of proof will rest with the information supplier

· Enabling combined industrial activities with an integrated environmental management system to make a single submission. 

· Providing for the submission of information by e-mail, internet and paper, where appropriate
· Ensuring the annual publication of reports

· An important means of ensuring the adoption of effective recycling in South Africa will be through including recycling requirements within integrated waste management plans; in this regard, and as outlined in the Legal Framework Document for Integrated Waste Management Planning, the Minister should be empowered to issue regulations relating specifically to the development and implementation of integrated waste management plans. These regulations, to be developed by DEAT in consultation with provincial government, may refer inter alia to:

· The allocation of responsibilities and the establishment of effective structures for the development of waste management plans ;

· The general procedures to be followed in the planning process, including the need to provide for recycling issues; 

· The time frames for development of integrated waste management plans; 

· The public participation procedures to be followed in the development of these plans;

· Provision should also be made within the IP&WM Act for the development of regulations relating for example to the following issues, each of which may have implications for the achievement of recycling in South Africa:

· Implementation of requirements relating to the development and administration of a waste information system (in accordance with the requirements of the NWMS Action Plan on Waste Information Systems); 

· Waste collection services: these regulations to be promulgated by provincial government in consultation with local government;

· The requirement for waste minimisation and recycling considerations to be included in government procurement practices

· Requiring the substitution of hazardous pollutants by safer substances when such safer alternatives exist and are economically viable

· Provision for the publication of guidelines by the DEAT relating to effective implementation of the NWMS.


Note:  As identified above, it is anticipated that some of the above regulations may be promulgated initially in terms of existing legislation (such as the Environment Conservation Act).  Provision will however be made within the new IP&WM Act for inclusion of these regulations.  

· An important complementary aspect to effective integrated waste planning is ensuring access to appropriate funding.  With this objective, provision should be made for in the IP&WM Act for issues relating to funding the planning initiatives of the NWMS, including for example:

· The possible establishment of a dedicated waste management fund (and related institutional structures for the administration of such a fund) for the funding of activities relating to the implementation of the NWMS;  although the establishment of a dedicated fund has not been explicitly provided for in the NWMS or Action Plans, a breakdown is provided of the funding requirements of the different NWMS initiatives. 

· The law should enable the Minister from funds appropriated by Parliament to provide financial assistance in the form of grants, loans or subsidies:

· To DEAT for the development of specific regulatory initiatives, tools and instruments, for implementation of specific aspects of the National Waste Management Strategy;

· To local authorities for the preparation of waste management plans and the non-operating costs of waste management facilities;

· To non-government organisations, social intermediaries, local government and provincial government for capacity building in waste management.

· Provision should also be made for the possible introduction of financial instruments in terms of the user pays and polluter pays principles; the nature of these provisions will be dependant on the findings of the inter-departmental investigation into the adoption of economic instruments 
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